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(8) There shall be no presumption that a fee schedule filed under para-
graph (1) of this subsection is any more or less reasonable than the sched-
ule promulgated under paragraph (2) of this subsection. (67 Del. Laws, c.

56, § 2.)

§ 3562. Judicial review of trustees’ allowances.

(a) The provisions of subsection (b)(1)c. of § 3561 of this title notwithstand-
ing, the settlor or any current income beneficiary of a trust, or any other
person having an equitable interest in a trust from which a fee for trustee
compensation is taken or is proposed to be taken pursuant to subsection (b) of

§ 3561 of this title, who objects to a schedule or formula filed thereunder as -

being unreasonable, or who objects to the fee fixed by such schedule or for-
mula as being unreasonable in the particular circumstances, may petition the
Court of Chancery for judicial review of the reasonableness of the schedule or
formula, or of its application, as the case may be.

(b) Upon the filing of any such petition, the Court of Chancery may appoint
a disinterested third person to act as master to hear and determine the mat-
ters raised by such petition and any answer thereto. Proceedings before such
master shall be in conformance with the Rules of the Court of Chancery. The
final report of the master shall be in the form of findings of fact, conclusions of
law and recommended decree, and shall be filed with the Register in Chan-
cery. Findings of fact made by the master, if supported by substantial evi-
dence, shall be conclusive. The Court of Chancery shall thereafter enter its
decree determining the matter in issue. Costs of the proceeding, including the
reasonable fee of the master, shall be assessed against the trust in question if
the petition is denied in its entirety and shall be assessed against the trustee
in its individual capacity if it is granted in whole. In other instances, costs
shall be apportioned equitably. (67 Del. Laws, c. 56, § 2.)

CHAPTER 38. TREATMENT OF DELAWARE
BUSINESS TRUSTS

Sec. Sec.
3801. Definitions. 3810. Certificate of trust; amendment; cancel-
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Revisor’s note. — Section 2 of 66 Del. Laws,
¢. 279, provides: “If any provision of this chap-
ter or its application to any person or circum-
stances is held invalid, the invalidity does not
affect other provisions or applications of this
chapter which can be given effect without the
invalid provision or application, and to this end
the provisions of this chapter are severable.”

common law business trusts created before or
after Oct. 1, 1988, or the trustees or beneficia-
ries thereof. Common law business trusts cre-
ated before or after Oct. 1, 1988, may elect to
be governed by the provisions of this act upon
the filing of a certificate of trust, provided,
however, a common law business trust created
before Oct. 1, 1988, shall not be governed by

Section 3 of 66 Del. Laws, c. 279, provides:
“This act shall become effective on Oct. 1, 1988
with respect to business trusts created on or
after such date. This act shall have no effect on
the validity, powers,

the provisions of this act to the extent of any
inconsistent provisions contained in its govern-
ing instrument and not thereafter modified by

rights or Habilities of &mendment.”

§ 3801. Definitions.

(a) “Business trust” means an unincorporated business association which
(i) is created by a trust instrument under which property is held, managed,
administered, controlled, invested, reinvested and/or operated, or business or
professional activities for profit are carried on, by a trustee or trustees for the
benefit of such person or persons as are or may become entitled to a beneficial
interest in the trust property, including but not limited to a trust of the type
known at common law as a “business trust,” or “Massachusetts trust,” or a
trust qualifying as a real estate investment trust under § 856 et seq., of the
United States Internal Revenue Code of 1986 [26 U.S.C. § 856 et seq.], as
amended, or under any successor provision, or a trust qualifying as a real
estate mortgage investment conduit under § 860D of the United States Inter-
nal Revenue Code of 1986 [26 U.S.C. § 860D], as amended, or under any
successor provision, and (ii) files a certificate of trust pursuant to § 3810 of
this title. Any such association heretofore or hereafter organized shall be a
business trust and a separate legal entity.

(b) “Beneficial owner” means any owner of a beneficial interest in a busi-
ness trust, the fact of ownership to be determined and evidenced (whether by
means of registration, the issuance of certificates or otherwise) in conformity
to the applicable provisions of the governing instrument of the business trust.

(c) “Trustee” means the person or persons appointed as a trustee in accor-
dance with the governing instrument of a business trust to manage the busi-
ness and affairs of such business trust, and may include the beneficial owners
or any of them. :

(d) “Person” means a natural person, partnershlp, limited partnershlp,
trust, estate, association, corporation, custodian, nominee or any other indi-
vidual or entity in its own or any representative capacity.

(e) “Other business entity” means a corporation, a partnership (whether
general or limited), a common-law trust or any other umncorporated busmess,
excluding a business trust.

(D) “Governing instrument” means a trust instrument which creates a busi-
ness trust and provides for the governance of the affairs of the busmess trust
and the conduct of its business. A governing instrument:

(1) May provide that a person shall become a beneficial owner and
shall become bound by the governing instrument if such person (or a
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representative authorized by such person orally, in writing or by other
action such as payment for a beneficial interest) complies with the condi-
tions for becoming a beneficial owner set forth in the governing instru-
ment or any other writing and acquires a beneficial interest; and

(2) May consist of 1 or more agreements, instruments or other writings
and may include or incorporate bylaws containing provisions relating to
the business of the business trust, the conduct of its affairs and its rights
or powers or the rights or powers of its trustees, beneficial owners, agents
or employees. (66 Del. Laws, c. 279, § 1; 67 Del. Laws, c. 297, §§ 3,9, 16.)

Revisor's note. — Section 19 of 67 Del.
Laws, c. 297, provides: “This act shall become
effective immediately upon enactment with re-
spect to all business trusts whenever created.”
Chapter 297 became effective upon the signa-
ture of the Governor on July 5, 1990.

Effect of amendments. — 67 Del. Laws, c.
297, effective July 5, 1990, in (c), substituted
“Trustee” for “Trustees,” "appointed as a
trustee in accordance with” for “named in” and
“a business trust” for “the business trust”; and
added (e) and ().

§ 3802. Prohibition against banking and insurance busi-
ness.

A business trust may carry on any lawful business or purposes with the
exception of the business of granting policies of insurance, or assuming insur-
ance risk or banking as defined in § 126 of Title 8. (66 Del. Laws, c. 279, § 1.)

§ 3803. Liability of beneficial owners and trustees.

(a) Except to the extent otherwise provided in the governing instrument of
the business trust, the beneficial owners shall be entitled to the same limita-
tion of personal liability extended to stockholders of private corporations for
profit.

(b) Except to the extent otherwise provided in the governing instrument of
a business trust, a trustee, when acting in such capacity, shall not be person-
ally liable to any person other than the business trust or a beneficial owner for
any act, omission or obligation of the business trust or any trustee thereof. (66
Del. Laws, c. 279, § 1; 67 Del. Laws, c. 297, §§ 1, 2)

Revisor's note. — Section 19 of 67 Del. ' Chapter 297 became effective upon the signa-

Laws, c. 297, provides: “This act shall become
effective immediately upon enactment with re-
spect to all business trusts whenever created.”

ture of the Governor on July 5, 1990.
Effect of amendments. — 67 Del. Laws, c.
297, effective July 5, 1990, added (b).

§ 3804. Legal proceedings.

A business trust may sue and be sued, and service of process upon 1 of the
trustees shall be sufficient. In furtherance of the foregoing, a business trust
may be sued for debts and other obligations or liabilities contracted or in-
. curred by the trustees, or by the duly authorized agents of such trustees, in
the performance of their respective duties under the governing instrument of
the business trust, and for any damages to persons or property resulting from
the negligence of such trustees or agents acting in the performance of such
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respective duties. The property of a business trust shall be subject to attach-
ment and execution as if it were a corporation, subject to § 3502 of Title 10.
Notwithstanding the foregoing provisions of this section, in the event that the
governing instrument of a business trust which is a registered investment
company under the Investment Company Act of 1940, as amended (15 U.S.C.
§§ 80a-1 et seq.), creates 1 or more series as provided in § 3806(b)(2) of this
title, and if separate and distinct records are maintained for any such series
and the assets associated with any such series are held and accounted for
separately from the other assets of the business trust, or any other series
thereof, and if the governing instrument so provides, and notice of the limita-
tion on liabilities of a series as referenced in this sentence is set forth in the
certificate of trust of the business trust, then the debts, liabilities, obligations
and expenses incurred, contracted for or otherwise existing with respect to a
particular series shall be enforceable against the assets of such series only,
and not against the assets of the business trust generally; provided, that
§ 3803(a) of this title, insofar as it establishes limitations on liability of bene-
ficial owners, shall have no application to liabilities, if any, of beneficial
owners arising by reason of the ownership of beneficial interests in any series
as to which the governing instrument of the business trust and the certificate
of trust provide for the limitations on liabilities among series set forth in this
sentence, and the liabilities of such beneficial owners, if any, arising with
respect to the ownership of such beneficial interests shall, in accordance with
§ 3809 of this title, be determined under the laws of this State pertaining to
trusts, including the common law (without reference to § 3803(a) of this title).
(66 Del. Laws, c. 279, § 1; 67 Del. Laws, c. 297, § 18.)

Revisor’s note. — Section 19 of 67 Del. ture of the Governor on July 5, 1990.

Laws, c. 297, provides: “This act shall become Effect of amendments. — 67 Del. Laws, c.
effective immediately upon enactment with re- 297, effective July 5, 1990, added the last sen-
spect to all business trusts whenever created.” tence. :

Chapter 297 became effective upon the signa-

§ 3805. Rights of beneficial owners in trust property;

(a) Except to the extent otherwise provided in the governing instrument of
the business trust, a beneficial owner shall have an undivided beneficial in-
terest in the property of the business trust and shall share in the profits and
losses of the business trust in the proportion (expressed as a percentage) of the
entire undivided beneficial interest in the business trust owned by such bene-
ficial owner. The governing instrument of a business trust may provide that
the business trust or the trustees, acting for and on behalf of the business
trust, shall be deemed to hold beneficial ownership of any income earned on
securities of the business trust issued by any business entities formed, orga-
nized, or existing under the laws of any jurisdiction, including the laws of any
foreign country. :

(b) No creditor of the beneficial owner shall have any right to obtain posses-
sion of, or otherwise exercise legal or equitable remedies with respect to, the
property of the business trust. ‘

s r———
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(c¢) A beneficial owner’s beneficial interest in the business trust is personal
property nothwithstanding the nature of the property of the trust.

(d) A beneficial owner’s beneficial interest in the business trust is freely
transferable except to the extent otherwise provided in the governing instru-
ment of the business trust. (66 Del. Laws, c. 279, § 1; 67 Del. Laws, c. 297,

§§ 6, 10, 17.)

Revisor’s note. — Section 19 of 67 Del..
Laws, c. 297, provides: “This act shall become
effective immediately upon enactment with re-
spect to all business trusts whenever created.”
Chapter 297 became effective upon the signa-
ture of the Governor on July 5, 1990.

Effect of amendments. — 67 Del. Laws, c.
297, effective July 5, 1990, in (a), deleted “as

set forth in' the records maintained by the
trustees” at the end of the first sentence, and
added the second sentence; and deleted “nor
shall the death, incapacity, dissolution, termi-
nation or bankruptcy of any beneficial owner
be cause for the termination or dissolution of
the business trust” at the end of (b); and made
a minor stylistic change.

§ 3806. Management of business trust.

(a) The business and affairs of a business trust shall be managed by or
under the direction of its trustees. To the extent provided in the governing
instrument of a business trust, any person (including a beneficial owner) shall
be entitled to direct the trustees in the management of a business trust.
Except to the extent otherwise provided in the governing instrument of a
business trust, neither the power to give direction to a trustee nor the exercise
thereof by any person (including a beneficial owner) shall cause such person to
be a trustee.

(b) A governing instrument may contain any provision relating to the man-
agement of the business and affairs of the business trust, and the rights,
duties and obligations of the trustees, beneficial owners and other persons,
which is not contrary to any provision or requirement of this chapter and,
without limitation:

(1) May provide for classes, groups or series of trustees or beneficial
owners, or classes, groups or series of beneficial interests, having such
relative rights, powers and duties as the governing instrument may pro-
vide, and may make provision for the future creation in the manner
provided in the governing instrument of additional classes, groups or
series of trustees, beneficial owners or beneficial interests, having such
relative rights, powers and duties as may from time to time be estab-
lished, including rights, powers and duties senior or subordinate to exist-
ing classes, groups or series of trustees, beneficial owners or beneficial
interests;

(2) May establish or provide for the establishment of designated series
of trustees, beneficial owners or beneficial interests having separate
rights, powers or duties with respect to specified property or obligations of
the business trust or profits and losses associated with specified property

_or obligations, and, to the extent provided in the governing instrument,
any such series may have a separate business purpose or investment
objective;

(3) May provide for the taking of any action, including the amendment
of the governing instrument, the accomplishment of a merger or consoli-

ann
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dation, the appointment of one or more trustees, the sale, lease, exchange,
transfer, pledge or other disposition of all or any part of the assets of the
business trust or the assets of any series, or the dissolution of the business
trust, or may provide for the taking of any action to create under the
provisions of the governing instrument a class, group or series of benefi-
cial interests that was not previously outstanding, in any such case with-
out the vote or approval of any particular trustee or beneficial owner, or
class, group or series of trustees or beneficial owners; - .. .0

(4) May grant to (or withhold from) all or certain trustees or beneficial
owners, or 8 specified class, group or series of trustees or beneficial
owners, the right to vote, separately or with any or all other classes,
groups or series of the trustees or beneficial owners, on any matter, such
voting being on a per capita, number, financial interest, class, group,
series or any other basis; : : o

(6) May, if and to the extent that voting rights are granted under the

- governing instrument, set forth provisions relating to notice of the time,
place or purpose of any meeting at which any matter is to be voted on,
waiver of any such notice, action by consent without a meeting, the estab-
lishment of record dates, quorum requirements, voting in person, by
proxy or in any other manner, or any other matter with respect to the
exercise of any such right to vote; or -

(6) May provide for the present or future creation of more than 1 busi-
ness trust, including the creation of a future business trust to which all or
any part of the assets, liabilities, profits or losses of any existing business
trust will be transferred, and for the conversion of beneficial interests in
an existing business trust, or series thereof, into beneficial interests in
the separate business trust, or series thereof. (66 Del. Laws, ¢. 279, § 1;
67 Del. Laws, ¢. 297, § 4.)

Revisor’s note. — Section 19 of 67 Del.
Laws, ¢. 297, provides: “This act shall become
effective immediately upon enactment with re-
spect to all business trusts whenever created.”

Chapter 297 became effective upon the'signa-

ture of the Governor on July 5, 1990.
Effect of amendments, — 67 Del. Laws, c.

297, effective July 5, 1990, rewrote the section.

§ 3807. Trustee in State.

(a) Every business trust shall at all times have at least 1 trustee which, in
the case of a natural person, shall be a person who is a resident of this State or
which, in all other cases, has its principal place of business in this State.

(b) Notwithstanding the provisions of subsection (a) of this section, if a
business trust is or becomes a registered investment company under the In-
vestment Company Act of 1940, as amended (15 U.S.C. § § 80a-1 et seq.),
such business trust shall not be required to have a trustee who is a resident of
this State or who has a principal place of business in this State if and for so
long as such business trust shall have and maintain in this State:

(1) A registered office, which may but need not be a place of business in
this State; and B Cene e

(2) A registered agent for service of process on the business trust,
which agent may be either an individual resident in this State whose




12 § 3808 ESTATES AND FIDUCIARY RELATIONS 12 § 3809

business office is identical with such business trust’s registered office, or a
domestic corporation, or a foreign corporation authorized to transact busi-
ness in this State, having a business office identical with such registered
office,

() Any business trust maintaining a registered office and registered agent
in this State under subsection (b) of this section may change the location of its
registered office in this State to any other place in this State, or may change
the registered agent to any other person or corporation (meeting the require-
ments contained in subsection (b) of this section), by filing an amendment to

its certificate of trust in accordance with the applicable provisions of this

chapter. If a business trust which is an investment company registered as
aforesaid maintains a registered office and registered agent in this State as
herein provided, then the reference in § 3810(a)(2) of this title to the “name
and the business address of at least 1 of the trustees meeting the require-
ments of § 3807 of this title” shall be deemed a reference to the name and the
business address of the registered agent and registered office maintained un-
der this section, and the certificate of trust filed under § 3810 of this title
shall reflect such information in lieu of the information otherwise required by
§ 3810(a)(2) of this title.

(d) Service of process upon a registered agent maintained by a business
trust pursuant to subsection (b) of this section shall be as effective as if served
upon one of the trustees of the business trust pursuant to § 3804 of this title.
(66 Del. Laws, c. 279, § 1; 67 Del. Laws, c. 297, § 5.)

Revisor’s note. — Section 19 of 67 Del. Chapter 297 became effective upon the signa-
Laws, c. 297, provides: “This act shall become ture of the Governor on July 5, 1990.
effective immediately upon enactment with re- Effect of amendments. — 67 Del. Laws, c.
spect to all business truats whenever created.” 297, effective July 5, 1990, rewrote the section.

§ 3808. Existence of business trust.

(a) Except to the extent otherwise provided in the governing instrument of
the business trust, the business trust shall have perpetual existence.

(b) Except to the extent otherwise provided in the governing instrument of
a business trust, the death, incapacity, dissolution, termination or bankruptcy
of a beneficial owner shall not result in the termination or dissolution of a
business trust. (66 Del. Laws, c. 279, § 1; 67 Del. Laws, c. 297, § 7.)

Revisor’s note. — Section 19 of 67 Del. Chapter 297 became effective upon the signa-
Laws, c. 297, provides: “This act shall become ture of the Governor on July 5, 1990.
effective immediately upon enactment with re- Effect of amendments. — 67 Del. Laws, c.
spect to all business trusts whenever created.” 297, effective July 5, 1990, added (b).

§ 3809. Applicability of trust law.

Except to the extent otherwise provided in the governing instrument of a
business trust or in this chapter, the laws of this State pertaining to trusts are
hereby made applicable to business trusts; provided however, that for pur-
poses of taxation under Title 30 a business trust shall be classified as a corpo-
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ration, an association, a partnership, a trust or otherwi
1 n, , rwise, as shall be' deter-
mined under the United States Internal Revenue Code of 1986, as amé:;:;,

or under any successo isi :
297, § 11) y T provision. (66 Del. Laws, c. 279, § 1; 67 Del. LaWS, c.

Revisor’s note. — Section 19 of 67 Del. C ‘ b offctive upon the sigas
. ; . ter 297 becamb -effecti igna-

Lﬁa.ws: c. ?97, provides: “This act shall become tuhrﬁp of the Govemoreo:c.tll:leyugo l119310e o

effective immediately upon enactment with re. Effect of amendments, — 67’Del Laws c

spect to_all business trusts whenever created.” 297, effective July 5, 1990, rewrote the section.

§ 3810. Certificate of trust; amendmeﬁt; éancellatidn:

(a)(1) Every business trust shall file a certifica i
te of trust in the office of
Secretary of State. The certificate of trust shall set forth: ° ’the
g. ge name of the business trust; T
- 1he name and the business address of at least 1 of the t
meet’;‘l;lg tf::e requirements of § 3807 of this title: '@ }'t:lstees
¢. 1he future effective date or time (which Shall,be a date or ti
o . . t
certain) of e‘ﬁ'ectlveness of the certificate if it is not to be eﬂ?ec:;;:
up:l)n Atx}:e filing of the certificate; and i v
thel.-an,y other information the trustees determing _t°_, i!pclude
(2) The filing of a certificate of trust in the off f the tan
! the Secretary of
State shall make it unnecessa to fil ; locumce . nder Chap
or 31 ot onalke ry to file any other d . ents unde:t Ch.‘,‘P‘
(b)(1) A certificate of trust may be amended by filing a certificate of amend-

ment thereto in the office of the Secre f .
amendment shall set forth: tary of State. The certificate of

a. The name of the business trust;
b. "Il‘h'he f;a;mendment; to the certificate; and - - SN
¢. The future effective date or time (which shall b}eﬁa date 't
I . or t;
certain) of e.ﬁ'ectlveness of the certificate if it'is not to be eﬁ'ectlirw!::
o )u;:‘on the filing of the certificate. ’
certificate of trust may be amended at any ti :

: y time for any purpo
as the trus.tees may determine. A trustee who becomes awareytll:at ansjer
(sitate{nent In a certificate of trust was false when made or that any matter

escribed has changed making the certificate false in any material re-
( )s%ect, r:_l;iall tzro;nptly file a certificate of amendment. -
c) A certifica of trust shall be cancelled upon the complet; inding
f ; ance pletion of windi
up of the .busmess trust and its termination. A certificate of cancellation sh:ﬁ
be filed in the office of the Secretary of State and set forth:
(1) The name of the business trust: '
g; $hhe gate of filing of its certificate of trust: DR
e future effective date or time (which sh,all ‘be a d tev.‘ r ti
certain) of cancellation if it j t i e il or' e
cortione oo is not to be eﬁ'ectlve upon the f;lmg‘?f the
(4) Any other information the trustee determi incl
rmines to includ i
(68 Del. Laws, c. 279, § 1; 67 Del. Laws, c. 207, § 12) therein.
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Revisor’s note. — Section 19 of 67 Del.
Laws, c. 297, provides: “This act shall become
effective immediately upon enactment with re-
spect to all business trusts whenever created.”

Chapter 297 became effective upon the signa-

ture of the Governor on July 5, 1990.
Effect of amendments. — 67 Del. Laws, c.

297, effective July 5, 1990, rewrote (a) and (b).

§ 3811. Execution of certificate.

(a) Each certificate required by this chapter to be filed in the office of the
Secretary of State shall be executed in the following manner:

(1) A certificate of trust must be signed by all of the trustees;

(2) A certificate of amendment must be signed by at least one of the
trustees;

(3) A certificate of cancellation must be signed by all of the trustees or
as otherwise provided in the governing instrument of the business trust;
and

(4) If a business trust is filing a certificate of merger or consolidation,
the certificate of merger or consolidation must be signed by all of the
trustees or as otherwise provided in the governing instrument of the
business trust, or if the certificate of merger or consolidation is being filed
by another business entity, the certificate of merger or consolidation must
be signed by a person authorized to execute such instrument on behalf of
such other business entity.

(b) The execution of a certificate by a trustee constitutes an oath or affirma-
tion, under the penalties of perjury in the third degree, that, to the best of the
trustee’s knowledge and belief, the facts stated therein are true. (66 Del.
Laws, ¢. 279, § 1; 67 Del. Laws, c. 297, § 13.)
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provided for therein, the certificate of trust shall be effective. Upon the filing
of a certificate of amendment in the office of the Secretary of State, or upon
the future effective date or time of a certificate of amendment as provided for
therein, the certificate of trust shall be amended as set forth therein. Upon the
ﬁlipg of a certificate of cancellation or a certificate of merger or consolidation
which acts as a certificate of cancellation in the office of the Secretary of State
or upon the future effective date or time of a certificate of cancellation or a
qertiﬁcate of merger or consolidation which acts as a certificate of cancella-
tion, as provided for therein, the certificate of trust shall be cancelled.

(c) A fee as set forth in § 3813(a)(2) of this title shall be paid at the time of
the filing of a certificate of trust, a certificate of amendment, a certificate of
cancellation or a certificate of merger or consolidation. .

(d) A fee as set forth in § 3813(a)(3) of this title shall be paid for a certified
S:o;;y gg f;(y )l()Z})e; (;11: ﬁlelas provided for by this chapter, and a fee as set forth
in a)(4) of this title shall be paid for each i
279, § 1; 67 Del. Laws, ¢, 297, § 14) page copied. (66 Del. Lo ¢

Revisor’s note. — Section 19 of 67 Del.
Laws, c. 297, provides: “This act shall become
effective immediately upon enactment with re-
spect to all business trusts whenever created.”
Chapter 297 became effective upon the signa-
ture of the Governor on July 5, 1990,

Effect of amendments. — 67 Del. Laws, c.

§ 3813. Fees.

297, effective July 5, 1990, inserted “or any
certificate of merger or consolidation” in the
first sentence in (a); inserted “or the certificate
of merger or consolidation” in (a)(1); rewrote
(b); inserted “or a certificate of merger or con-
solidation” in (c); and made minor stylistic
changes. : ; S

Revisor’s note. — Section 19 of 67 Del.
Laws, ¢. 297, provides: “This act shall become
effective immediately upon enactment with re-
spect to all business trusts whenever created.”

Chapter 297 became effective upon the signa-

ture of the Governor on July 5, 1990.
Effect of amendments. — 67 Del. Laws, c.

297, effective July 5, 1990, rewrote (a).

§ 3812. Filing of certificate.

(a) The original signed copy, together with a duplicate copy, which may be
either a signed or conformed copy, of the certificate of trust and any certifi-
cates of amendment or cancellation or any certificate of merger or consolida-
tion shall be delivered to the Office of the Secretary of State. Unless the
Secretary of State finds that any certificate does not conform to law, upon
receipt of all filing fees required by law he shall:

(1) Certify that the certificate of trust, the certificate of amendment,
the certificate of cancellation or the certificate of merger or consolidation
has been filed in his office by endorsing upon the original certificate the
word “Filed”, and the date and hour of the filing. This endorsement is
conclusive of the date and time of its filing in the absence of actual fraud;

(2) File and index the endorsed certificate; and

(3) Return the duplicate copy, similarly endorsed, to the person who
filed it or his representative.

(b) Upon the filing of a certificate of trust in the Office of the Secretary of
State, or upon the future effective date or time of a certificate of trust as

(g) No documents required to be filed under this chapter shall be effective
until the applicable fee required by this section is paid. The following fees
shall be paid to and collected by the Secretary of State for the use of this State:

(1) Upon the receipt for filing of an application for reservation of name
an('l application for renewal of reservation, or notice of transfer or cancel:
lx;t;g:) of reservation pursuant to § 3814 of this title, a fee in the amount
0 . ) . ¢ . ey, ,,;j 1, ‘.:; -

(2) Upon the receipt for filing of a certificate of trust, a certificate of
amendment, a certificate of cancellation or a certificate of merger or con-
solidation, a fee in the amount of $100. ’ :

(3) For certifying copies of any paper on file as provided for by this
chapter, a fee in the amount of $10 for each copy certified.” - -

(4) For issuing further copies of instruments on file, whether certified
or not, a fee in the amount of $1 per page. K o

S t’(il& Elfcﬁpl:e as provi_c‘li(;d;i l;y thig section, all other fees for the Secretary of
sha as provi orin § 2315 of Ti R ;
67 Del. Lawy < ooy o for Title 29. (66 Del. Laws, c. 279,§ 1;

Revisor’s note. — Section 19 of 67 Del.
Laws, c. 297, provides: “This act shall become
effective immediately upon enactment with re-
spect to all business trusts whenever created.”

Chapter 297 became effective upon the signa-

ture of the Governor on July 5, 1990;"
Effect of amendments. — 67 Del, Laws, ¢.

297, effective July 5, 1990, in (a)2), inserted

U
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“or a certificate of merger or consolidation” and
made minor stylistic changes.

§ 3814. Use of names regulated.

(a) The name of each business trust as set forth in its certificate of trust
must be such as to distinguish it upon the records of the office of the Secretary
of State from the name of any corporation, limited partnership or business
trust reserved, registered or organized under the laws of this State or quali-
fied to do business or registered as a foreign corporation or foreign limited
partnership in this State; provided, however, that a business trust may regis-
ter under any name which is not such as to distinguish it upon the records of
the office of the Secretary of State from the name of any corporation, limited
partnership or business trust reserved, registered or organized under the laws
of this State or qualified to do business or registered as a foreign corporation
or foreign limited partnership in this State with the consent of the other
corporation, limited partnership or business trust, which written consent
shall be filed with the Secretary of State.

(b) The exclusive right to the use of a name may be reserved by:

(1) Any person intending to form a business trust and to adopt that

name; and
(2) Any business trust registered in this State which proposes to

change its name.

(c) The reservation of a specified name shall be made by filing with the
Secretary of State an application, executed by the applicant, together with a
duplicate copy, which may be either a signed or conformed copy, specifying the
name to be reserved and the name and address of the applicant. If the Secre-
tary of State finds that the name is available for use by a business trust, he
shall reserve the name for the exclusive use of the applicant for a period of 120
days. Once having so reserved a name, the same applicant may again reserve
the same name for successive 120-day periods. The right to the exclusive use
of a reserved name may be transferred to any other person by filing in the
office of the Secretary of State a notice of the transfer, executed by the appli-
cant for whom the name was reserved, together with a duplicate copy, which
may be either a signed or conformed copy, specifying the name to be trans-
ferred and the name and address of the transferee. The reservation of a speci-
fied name may be cancelled by filing with the Secretary of State a notice of
cancellation, executed by the applicant or transferee, together with a dupli-
cate copy, which may be either a signed or conformed copy, specifying the
name reservation to be cancelled and the name and address of the applicant or
transferee. A duplicate copy filed with the Secretary of State as required by
this subsection shall be returned by the Secretary of State to the person who
filed it or his representative with a notation thereon of the action taken with
respect to the original copy thereof by the Secretary of State.

(d) A fee as set forth in § 3813(a)(1) of this title shall be paid at the time of
the initial reservation of any name, at the time of the renewal of any such
reservation and at the time of the filing of a notice of the transfer or cancella-
tion of any such reservation. (66 Del. Laws, ¢. 279, § 1.)

12 § 3815 TREATMENT OF DELAWARE BUSINESS TRUSTS 12°§ 3815

§ 3815. Merger and consolidation. RRRRER A SR

(a) Pursuant to an agreement of merger or cons(.)li(‘la:tiv n, & business ¢
may merge or consolidate with or into 1 or more busi:elgsatl?::tlsni? ::t‘:::
business entities formed or organized or existing under the laws of the State
or any o?her state or the United States or any foreign country or other forei
jurisdiction, w1tl_1 such business trust or other business entity as the agreg:
ment shall provide being the surviving or resulting business trust or other
bus;ness entity. Unless otherwise provided in the governing instrument of a
busmess_tru.st, a merger or consolidation shall be approved by each business
trust which is to merge or consolidate by all of the trustees and the beneficial
owners of sug:h business trust. In connection with a merger or consolidation
hergunder, r}ghts or securities of, or interests in, a business trust or other
business entity which is a constituent party to the merger or consolidation
may be exchgng_ed for or converted into cash, property, rights or securities of
or l.nteres.ts in, !:l?e surviving or resulting business trust or other busines’
gntlty or, in addition to or in lieu thereof, may be exchanged for or converteg
into cash,' property, rights or securities of, or interests in a business trust or
other buS{ness enti.ty which is not the surviving or resulti’ng business trust or
other business entity in the merger or consolidation. Notwithstanding prior
approval, an agreement of merger or consolidation may be terminateI:l or
arpende_d pursuant to a provision for such termination or amendment con-
tazg;:d&fm ;he. agreement of merger or consolidation.

) il a business trust is merging or consolidating un i i
business trust or other business entity surviving orgresu(;:irn;hilrsl zf-cggﬁ :ﬁee
merger or consolidation shall file a certificate of merger or’ consolidation in

the office of the Secretary of State. The certificate of merger or consolidation *

shall state:
(1) The name and jurisdiction of formation izati
o I : me or organization of each of
da:e ;usmess trust or other business entities which is to merge or consoli-
(2) That an agreement of mer: idati k
ger or consolidation has been approved
and executed by each of the business trusts i atitic
1 exe or other b iti
wl(x;c)h T;f to merge or consolidate; einess entltles‘
e name of the surviving or resulti i i
ness onrin g sulting business tl"ust or other busi-
(4) The future effective date or time (whi ‘ ’

' ch shall be a date or ti
certain) of the merger or consolidation if it is not to be effective upon li:lr::
ﬁl:;)g 'I?}f; th(;l certificate of merger or consolidation: e

at the executed agreement of mer olidation is on

Tha . ger or consolidation is on file at
the principal .place of b.usmess of the surviving or resulting business ltxilzt
or other business entity, and shall state the address thereof: ‘
. (6). '}Il‘hat ‘a copy of Fh'e agreement of merger or consolidatic;n will be
urnis ed by the surviving or resulting business trust or other business
zntlt{, or; request and without cost, to any beneficial owner of any busi-

€88 trust or any person holding an interest in an i i
W]'(l’l;;h is to merge or consolidate; and d Othel" busmess entity
If the surviving or resulting entity i i
/ _ Y 18 not a business trust or other
business entity formed or organized or existing under the laws of the

TR, w@m -
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State of Delaware, a statement that such surviving or resulting other
business entity agrees that it may be gerved with process in the State in
any action, suit or proceeding for the enforcement of any obligation of any
business trust which is to merge or consolidate, irrevocably appointing
the Secretary of State as its agent to accept service of process in any such
action, suit or proceeding and specifying the address to which a copy of
guch process shall be mailed to it by the Secretary of State. In the event of
gervice hereunder upon the Secretary of State, the plaintiff in any such
action, suit or proceeding shall furnish the Secretary of State with the
address specified in the certificate of merger or consolidation provided for
in this section and any other address which the plaintiff may elect to
furnish, together with copies of such process as required by the Secretary
of State, and the Secretary of State shall notify such surviving or result-
ing other business entity thereof at all such addresses furnished by the
plaintiff by letter, certified mail, return receipt requested. Such letter
shall enclose a copy of the process and any other papers served upon the
Secretary of State. It shall be the duty of the plaintiff in the event of such
gervice to serve process and any other papers in duplicate, to notify the
Secretary of State that service is being made pursuant to this subsection,
and to pay the Secretary of State the sum of $50 for use of the State,
which sum shall be taxed as part of the costs in the proceeding, if the
plaintiff shall prevail therein. The Secretary of State shall maintain an
alphabetical record of any such process setting forth the name of the
plaintiff and defendant, the title, docket number and nature of the pro-
ceedings in which process has been served upon him, the return date
thereof, and the day and hour when the service was made. The Secretary
of State shall not be required to retain such information for a period
longer than 5 years from his receipt of the service of process.

(c) Any failure to file a certificate of merger or consolidation in connection
with a merger or consolidation which was effective prior to July 5, 1990 shall
not affect the validity or effectiveness of any such merger or consolidation.

(d) Unless a future effective date or time is provided in a certificate of
merger or consolidation, in which event a merger or consolidation shall be
effective at any such future effective date or time, a merger or consolidation
shall be effective upon the filing in the office of the Secretary of State of a
certificate of merger or consolidation.

(e) A certificate of merger or consolidation shall act as a certificate of can-
cellation for a business trust which is not the surviving or resulting entity in
the merger or consolidation.

(f) Notwithstanding anything to the contrary contained in the governing
instrument of a business trust, a governing instrument of a business trust
containing a specific reference to this subsection may provide that an agree-
ment of merger or consolidation approved in accordance with subsection (a) of

this section may:
(1) Effect any amendment to the governing instrument of the business

trust; or
(2) Effect the adoption of a new governing instrument of the business

trust if it is the surviving or resulting business trust in the merger or
consolidation.
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Any amendment.to the governing instrument of a business trust or adoption
of a new governing instrument of the business trust made pursuant to the
foregomg' sentence shall be effective at the effective time or date of the merger
or cpnsohdation. The provisions of this subsection shall not be construed to
limit the accomglishment of a merger or consolidation or of any of the matters
referred to herein by any other means provided for in the governing instru-
gnent qf a business trust or other agreement or as otherwise permitted by law
including that the governing instrument of any constituent business trust t<;
the merger or f:onsolidation (including a business trust formed for the purpose
of consummating a merger or consolidation) shall be the governing instru-
ment of the surviving or resulting business trust.
fg) Wl.len any merger or consolidation shall have become effective under
this section, for all purposes of the laws of the State, all of the rights, privi-
leges and powers of each of the business trusts and other business e,ntities
that have merged or consolidated, and all property, real, personal and mixed
and all debts due to any of said business trusts and other business entities as’
well as all other things and causes of action belonging to each of such busin’ess
trus{ts and other business entities, shall be vested in the surviving or resultin,
busmess. trust or other business entity, and shall thereafter be the propert; o%'
the surviving or resulting business trust or other business entity as they w);re
of eacl} of the business trusts and other business entities that have merged or
consolidated, and the title to any real property vested by deed or otherwise
und.e.r the laws of the State, in any of such business trusts and other business;
entities, s.hall not revert or be in any way impaired by reason of this chapter;
but' all rights of creditors and all liens upon any property of any of saici
business trusts and other business entities shall be preserved unimpaired, and
all fiebts, liabilities and duties of each of the said business trusts and (;ther
busmess. eptities that have merged or consolidated shall thenceforth attach to
the surviving or rgsulting business trust or other business entity, and may be
enforced agamst it to the same extent as if said debts, liabilities and duties
had been incurred or contracted by it. (67 Del. Laws, ¢. 297, § 8.)

Revisor’s note. — Section 19 of 67 Del. spect i '

. Sect . to all business trusts wh »
I.;ws,. c. ?97, pr.o\ndes: “This act shall become Chapter 297 became effective il;‘:ihc:e:ited:;-
effective immediately upon enactment with re- ture of the Governor on July 5, 1990 o

§ 3816. Derivation actions.

(a) A beneficial owner may bring an action in th woery in t
. ' e Court of Chancery.in §
right of a business trust to recover a judgment in its favor if trustzyes mlg
authority to dq 80 have refused to bring the action or if an effort to cause those
trl(ls;:e;as todbnng the action is not likely to succeed. -
' n a derivative action, the plaintiff must be a be i
time of bringing the action: ? neﬁcml' 0@9}' 'a't"ﬂ"l:e
(1) At the time of the transaction of which he i
t ! complains; or
‘ (2) His status as a beneficial owner had devolved upon him by opera-
tion of law or pursuant to the terms of the governing instrument of the

s s i
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business trust from a person who was a beneficial owner at the time of the
transaction.

(¢) In a derivative action, the complaint shall set forth with particularity
the effort, if any, of the plaintiff to secure initiation of the action by the
trustees, or the reasons for not making the effort.

(d) If a derivative action is successful, in whole or in part, or if anything is
received by a business trust as a result of a judgment, compromise or settle-
ment of any such action, the Court may award the plaintiff reasonable ex-
penses, including reasonable attorney’s fees. If anything is so received by the
plaintiff, the Court shall make such award of plaintiff's expenses payable out
of those proceeds and direct plaintiff to remit to the business trust the remain-
der thereof, and if those proceeds are insufficient to reimburse plaintiffs rea-
sonable expenses, the Court may direct that any such award of plaintiff's
expenses or a portion thereof be paid by the business trust. (67 Del. Laws, c.

297, § 8.
spect to all business trusts whenever created.”

Chapter 297 became effective upon the signa-
ture of the Governor on July 5, 1990.

Revisor's note. — Section 19 of 67 Del.
Laws, c. 297, provides: “This act shall become
effective immediately upon enactment with re-

§ 3817. Indemnification.

(a) Subject to such standards and restrictions, if any, as are set forth in the
governing instrument of a business trust, a business trust shall have the
power to indemnify and hold harmless any trustee or beneficial owner or other
person from and against any and all claims and demands whatsoever.

(b) The absence of a provision for indemnity in the governing instrument of
a business trust shall not be construed to deprive any trustee or beneficial
owner or other person of any right to indemnity which is otherwise available
to such person under the laws of this State. (67 Del. Laws, c. 297, § 8.)

spect to all business trusts whenever created.”
Chapter 297 became effective upon the signa-
ture of the Governor on July 5, 1990.

Revisor’s note. — Section 19 of 67 Del.
Laws, c. 297, provides: “This act shall become
effective immediately upon enactment with re-

§ 3818. Reserved power of State to amend or repeal chap-
ter. ‘

All provisions of this chapter may be altered from time to time or repealed
and all rights of business trusts, trustees, beneficial owners and other persons
are subject to this reservation. (67 Del. Laws, c. 297, § 8.) b

spect to all business trusts whenever created.”
Chapter 297 became effective upon the signa-
ture of the Governor on July 5, 1990.

Revisor’s note. — Section 19 of 67 Del.
Laws, c. 297, provides: "This act shall become
effective immediately upon enactment with re-
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§ 3819. Short title.

This chapter may be cited as the *D i Trus
elaware Business ?
Laws, c¢. 297, § 8) * Act” (67 Del.
Revisor's note. — Section 19 of 67 Del.
Laws.. ¢ ?97, provides: “This act shall become
effective immediately upon enactment with re-

spect to all business trusts whenever created.”
Chapter 297 became effective upon the signa-
ture of the Governor on July 5, 1990.

b4
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CHAPTER 39. GUARDIAN AND WARD
Subchapter 1. Appointment, Bond and Tenure of Guardian

§ 3914. Guard.ian for person or property of aged, mentally
infirm or physically incapacitated persons.

Every petition for the appointment
guardian involves three l;rl:'ioncipal q:fa:
tions: (1) Is the proposed ward “unable prop-
erly to manage and care for his person”; (2) is
such inability “a result of advanced age or
mex'ltal infirmity or physical incapacity”; and
(3) is the proposed ward, as a consequence, “in
danger of substantially endangering his
Pli)aﬁlg)‘." In re Garrett, Del. Ch., 547 A.2d 609

Guardianship was appropriate to prevent

self 1{1ﬂlcted harm to a prisoner facing long
term incarceration where the court found that
tl_:ere was some basis to hope that the desire to
die would pass away, and even though the pris-
oner appeared rational, there was also some
b.asis to conclude that his response to the condi-
tions of his life was 80 extreme as to fall beyond
the range of decisions that a healthy mind
would make in these or similar circumstances.
In re Garrett, Del. Ch., 547 A.2d 609 (1988).




